Collyer, Chairman, dissenting:

My colleagues and I agree that the fatal accident which led
to this litigation occurred at the site of a mine.  Therefore,
regulations of the Mine Safety and Health Administration of the
Department of Labor properly cover all activities at the Elro
substation,  While amicus curiae Edison Electric Institute has
raised very serious questions about application of MSHA stan-
dards to high voltage power lines, such questions must be re-
solved in the first instance between the industry and the De-
partment.

However, my colleagues also decide today that a power com-
pany's metering of electrical usage by a mine is sufficient to
turn the power company itself into an operator under the Mine
Act. By the adoption of this decision, the majority implicitly
holds that every vendor who approaches mine property is a mine
operator subject to all of the requirements of the Act,  This, I
am sure, will be news to all public utilities, to other mine
vendors - and to the Congress of the United States,  I dissent,

My colleagues have glossed over the facts of Old Dominion's
relationship with Westmoreland because those facts hamper the
ease with which they reach their result.  However, on the facts
contained in this record, I conclude that Old Dominion acted as
a vendor of electricity, not a provider of services at the Elro
substation,  The contrary decision of the majority is reached on
the basia of conjecture and a stretching of the record testimony
with which I cannot agree.

The facts are undisputed, Westmoreland Coal Company leased
part of its land holdings to Elro Coal Company to mine coal at a
new mine.  The mined coal was to be sold by Elro to Westmoreland.
In preparation for the new mine, Elro contracted with the Vanderpool
Electric Corporation to build transmission lines from Old Dominion's
high power lines to Westmoreland property where a substation
could be built,  Old Dominion had nothing to do with building
the transmission lines to the substation*  Westmoreland then
built the Elro substation to reduce the incoming power to the
proper voltage for use in the mine.  The reduction in power was
accomplished by large transformers.  Old Dominion had nothing to
do with the ownership or construction of the substation.  In
December 1979, when the substation was completed, Old Dominion
installed metering equipment - and only metering equipment - at
the substation for its billing purposes, so that it could meas-
ure the amount of electricity used by Westmoreland and Elro.
The metering equipment required five smaller transformers to
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nable that  there was a violation of  the Act,
